' . | H | STATE OF CALIFCRNIA

= DEPARTMENT OF PUBLIC WORKS
BEFORE THE STATE ENGINEER AND

CHIEF OF THE DIVISICN OF WATER RESCURCES

oo -

In the Matter of Application 11814 by the Estate of H. G. Kelsey to
Appropriate Water from the South Fork of Dry (reek and from Certain
Unnamed Streams Tributary Thereto, in Mariposa and Merced Counties,
for Irrigation and Stockwatering Purposes.

000
. Decision A. 1181 D. ___650
Decided. darch 24, 1950
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: IN ATTENDANCE AT INVESTIGATION COMDUCTED BY THE DIVISION OF WATHFR _
.' ~ RESCURCES AT T8F SITE OF THE PRCPCSED AFPROPRIATICN ON JULY 21, 1949t

H. G. xelsey',. Jr. and ) Applicant's representatives

 Jemeg A, Coby )

J. C. Rosasco Protestant

L. B. Raab ' Protestant's Engineer

A. S, Wheeler _ Senior Hydraulic Engineer,
Division of Water Resources,
Department. of Public Works,
representing the State Engineer,

o0o
OPIRION

General Description of tbe Projeet:

Application 113814 contemplates the direct diversion'of 3k

) cubic fest per second from April 1 to October 31 of each sesson from the




South Pork of Dry GJ_:-'e.ek, and the diversion from November 1 to Hay 31 of

each -season, to temporary storage, of 1002;6 acre fest per anmm, from
that stream and from certein of its tributaries. Of the stored water,

"70% is to came from South Fork of Dry Creek (tributary via Dry Creek to
Merced River) and 6% is to come frbm each of 5 designated tributaries,

~ the location of the several points in question being as followsz'_

Designation ' _ Location of Point

of Scurce Name of Source of Diversion
1 South Pork of Dry Creek NWE S of Sec. 21
2  Unnamed Stream SWh N#: of Sec. 28
3 LI | | . N#: SW: of Sec. 28
L " " Sk swk of Sec, 28
5 " T &k Wik of Sec. 33
)

"o " ~ SE} NER of Sec. 31_'

" The proposed points of diversion are all located within T 4S, R 15 E,
]I.D.B.SII. Af. Source 1 a timber diversion clam 3 feet high by 40 feet
long is to be installed. HNo dams are contemplated on Sources, 2, 3, &
or 5. Storage is to be effected on Source 6 by means of a riprapped
earthfill dam, 6 'feet._ high by 1000 feet long. The project is to inclﬁde
an earth diteh, 100 cubic fest per second in capacity, and 9000 feet long;_
* The water applied for is to be used in irrigating 267 acres bt pésturé |
 within Sections 29, 30, 31 and 32 of T 4 S, R 15 E and Section 25 of

T 4 S, R 14 E, M.D.B.&M., and for the wét,ermg 6f 500 head of livestock.
fhe irrigation season is to extend from about April 1 to about October -
31. The épplicani claims another water right under a contract ui,ﬁh

Merced Irrigation District, and also claims a riparian righte
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Protest

J. C. Rosasco prot.ésted the application, representing that the
§roposed appropriation will reduce the flow of the South Fork of Dry Creek
to a rate less than thé. L cubic feet per second to which he is eatitled
“under his prior Ap;ﬁlicatién 10255. The protestant states that he began
using water in 1946 and at present is irrigating 30 acres of permanent -
_pasture, his diversion heading at a point within Section 21 of T 4 S,

- R 1 E, M.D.B.&M. "The protestant further states that in 1947 the appli-
éant. put in a small dam on Dry Creek and diverbeci wét.er without apparent
" aizt.hox;itf', 80 reducing the avai-lable_ supply as to limit .t-h'e' extent of .
irifigation by the prdtestant to the 30 acres ;ﬁentioned. He states.that

" this diversion by the applicant was not as.ked'for in Application 11814
uhich._applicat.ion therefore, he contends, is defective in not showing

| the true state of affairs, He states that the protest may .be'disregarded.
_if he is given adequate assurance that the flow of the South Fork of Dry
Creek up teo I cubic feet per second will not be diverted or interfered
with, |

| On behalf of_ the éﬁi:licant,_Horace G. Kelsey, Jr. answered the |
protest by stat.i.n;g_ that whereas the applicant!s property lies along the
South Fork of Dry Creek the protes tant!s diversion heads on Dry Greek
.below the pciht where the South Fork joins that stream; that several
tributaries enter Dry Creek.besides the South Flork' thereof; that neﬁr |
except for a few hours has the flow of the South Fork of Dry Creek
equalled #'cubic.faet'per second duriﬁg the irrigation season. The
answer also 'ajlegeé that the dam _referi'ed to in the protest was built to

recaptujre and reusé water already appropriated; that after June 1 there
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s no matural, direct flow in the South Fork of Dry Creek, and that in

- some seasons .tha"supply_ fails before April 1; and that tﬁe only .éubst.afn—
tial amount of water présent in the South Fork watershed after June 1 is
water stored in the re#ervoir.

| ' Field Investigation _
_ - _ The appiicant and the protestants having stipulated to an in-
formal hearing as prdvided.for in Section 733(b) of the California Admin-
‘ istr'ativa ’dee a field investigation was co:iduct.ed ‘'at the site of the
propcaad appropriat:.on on July. 2]., 1949 by an engineer of the Division.
The. applicant and the protestant were present or represented during that
investigation. |
IR Records Relied Upon |

Applications 10255 and 11814 and all data and infarmation on
'_ file therewith.
. Discussion _

Under Application 10255, Permit 5965, J. C. Rosascc is authorized
to divert L cubic feeti- per second from about March l to about Decamber 1l of
each season from Dry Creek at a point 2541 feet north arnd 1695 feet west
from the sw.-theast. corner of Section 21, T 4 S, R 14 E, M.D.B.&M., for
dune'gtic and irrigation purpo&es.- This point of diversion is some 600
feet downstream from the point where the South Fork of Dry Creek enters
Dry Creek proéer. -According to Division Order dated December 8,' 1948,
Permittee Rosasco was granted an extension until Decembex; 1, 1951 within
which to cuﬁplete cons-tmcf.iox;_ and to complete t.he. application of the water
to beneficial use, |

Permittee Rosasco according to the record has e:qaer:l.enced con=—.

- tinuing mﬁcul-t,_y in obtaining sufficient water. He m:.t:.ally used
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3 points of diversion but early petitioned and was authorized to shift

his points of diversion to a single location (thé one presently used) in
the hope of decréasing _seepagé losses. By progress report for 1945 he
a.téted. the su.ﬁ:mer flow of Dry Cr.eek to be seepage and return flow only -
no more than enocugh to enable him to irrigate 80 acres - and that he was
thinking of putting down a deep well to augment the supplj. His report
for 1946 mentioned a deep well as étarted but not finished; énd 20 acres
under irfigation. By letter written during January 1947 he reported his
well a failure (dry) and his last apparent chancé the addition of &
storage reservoir to his project. His report..for-l%? mentioned 30 acres
as under irrigation which in his opinion is as much as the summer ﬂ;oi of
the stream m.ll suppo__rt.; he iﬁt.imabas he will drill a well in a neﬁ loca=
tion. The same irrigated acreage was repcrted for 194%.

The Rosasco .int.a.ke scales some 4 miles downstream from the
. lower limit of the place of use under _Applicaﬁioﬁ 118l4. In view of Pro-
 teatant Rosasco's experience as outlined in the preceding:p&ragfaph it
would be disastrous to him for the 4sumer flow of the South Fork of 'Dry.
c_réek. (or any other upper tributary to Dry Creek) to be depleted further;
and under his Application 10255 he is entitled to divert a greater summer
" flow {up to 4.0 cubic feet per second) than appears yet to have occurred
ainc.e' his operaticns under that application cdmenc.ed. |

The invastig'at;ioﬁ on July 21, 1949 in connec'tion_wi-t.h Applica—
tien 11814 yielded information to the efrect. that the summer flow of
- South -.Fork“-or Dry Creek below the Kelsey Estate property is of .the order

ofl 0.5 eubie foot per second; that that flow seems to cbnsiat ent.irely

| of waste wa-.ﬁera; that normally no water is available for direct diver— ..

sion by the applicant during the pericd mentioned in that Application '
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(April 1 to October 31); that the applicant is agreesble to -eliminating

direct diversion from the application; and that normally no water is
svailable for storage except between November 1 and April 1. o
Inasmuch as no flow ordinerily occurs in Sout.h Fork of Try
. creek from April 1 te Oct.ober 31 and any flow that should occur (up to
4.0 cubic feet per second) would be requ:.red for the satisfaction of
Permit 5965 (Application 10255) it is plain that Application 1181k inso-
far as it relates to a 'diversion of 3.4 cubic feet per second fr;:m April
1 to October 31 should be denied. On the other hand the propossl in the
ép.plication‘ to divert 1002.6 acre feet per annum to temporary storage
does not appear in conflict with the protestaﬁtis prior rights and the
applicati'cn to. that extent should be approved with diversions thereunder.
1imited however to periods extending from November 1 to March 31 only,

and with approvel made subject to the usual terms and conditions.

e
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Application 11814 fo'r a p'ermit. to ap;ﬁropriate water having been
filed, a field investigation having been made, a sti;mlatedheariﬁg ha.ving
been hald in accordance with Article 733(b) of the Admnlstz‘ative Gode
and the St-a.te hgineer now being fully informed in the premises:

~ IT IS HEREBY ORDERED that Application 11814, insofar as a’

direct diversion of 3.l cubic fest per second from April 1 to October 31
1s concerned, be denied &nd that diversions under the proposed appropria-
tion of 1002,6 acre feet per annum for accumulation in temporary storage
be rest.ra.cted to per:.ods from November 1 to March 31 of each season; and

IT IS FURTHFR ORDERED that Application 11814 as so modifle_d
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_.' ' and restricted be approved and that-a permit be issued to the applicant
subject to such of the usdal' terms and ccnditions as may be appropriate.
WITNESS my hand and the seal of the Department of Public Works

© of the State of California this 2hthday of March, 1950.
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I%LL\-Q. éff{!hth N
A. D. zauonston
State Engineer




